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sTUTES INVOLVED 
Assault with intent to commit mayhem ox with 
dangerous weapon. 


“Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment Dor not 
more than ten years. (Mar. 3, 1901, 31 Stat. TS Hy 
chr 854, 3804.) " | 


$22=2201). Definition and penalty - Conspiracy. 

“Whoever shall be guilty of, or of aiding or abett- 
ing in, saizing, ccnfining, inveigling, enticing, decoy- 
ing, kidnaping, abducting, concealing, or carrying away 
any individual by any means whatsoaver, and holding or 
detaining, or with the inten: to hold or detain, such 
individual for ransom or reward or otherwise, except, 
in the case of a minor, by a parent ther eof, shall, upon 
conviction thereof, be punished by imprisonment for life 
or for such term as the court in its discretion may de- 
termine. This section shall be held to have been vio- 
lated if either the seizing, confining, inveigling, 
enticing, decoying, kidnaping, abducting, concealing, 
Carrying away, holding, or detaining occurs in the Dis- 
trict of Columbia. If two or more individuals enter 
into any agreement or conspiracy to do any’ act or acts 
which would constitute a violation of the provisions of 
this section, and one or more of such individuals do 
any act to effect the object of such agreement or con- 
spiracy, each such individual shall be deemed to have 
violated the provisions of this section. (Max. 3, 1901, 
31 Stat. 1322, ch. 854, §g12, Feb. 18, 1933, 47 Stat. 
858, ch. 103; Nov.8, 1965, 79 Stat. 1307, Pub.L. 89-347, 
S35)" 

| 
$22-2901. Robbery. | 

“Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the! person or 
immediate actual possession or another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than two years 
nor more than fifteen years. (Mar. 3, 1901, 31 Stat. 1322, 
ch. 854,8810; Dec, 27, 1967, Pub.L. 90- 226, 8603, Title 
VI, 81 Stat. 737.)" 


REFERENCES TO RULINGS 
NONE 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. Evidence presented by the Government was legally insuffi- 
cient to enable a jury to conclude beyond a reasonable doubt 
that appellant committed the criminal offense, and therefore 
the denial of motion for a directed verdict of ecquittal was 


error. 


(This case has not previously been 
before this Court) 


STATEMENT OF THE CASE 
JURISDICTIONAL STATEMENT 
Bobby R. Patterson and Howard A. Montgomery were arrested 
on August 25, 1968, and indicted on September 3, 1968 for the 
Crimes of kidnapping, robbery and assault with aangerous 
weapon (22 D.C. Code, 2101, 2901, 502), to which charges they 


pleaded not guilty in Criminal Action No. 1874-68: A motion 


to suppress identification testimony was heard and denied, a 


motion for production of photographs shown complaining witness 
and for verbatim writing of any descriptions of perpetrators 

of crime by complaining witness was granted by consent and a 
motion for production of Grand Jury Minutes was granted, all on 
May 20, 1969. Trial on the charges was held on auty 1-3, 1969 
and on July 7, 1969, the jury found both defendants not guilty 
of kidnapping, not guilty of assault with dangerous weapon and 
guilty of robbery. On July 7, 1969, motion by defendants for 
judgment of acquittal notwithstanding the verdict was denied 
and motion in the alternative for a new trial solely on count 

2 (robbery) was taken under advisement and was granted on July 
16, 1969. Government motion for reconsideration of decision to 
grant new trial was filed on July 22, 1969 ana deniea on July 
31, 1969. A new trial on the charge of robbery only was held 
on August 6-8, 1969 and on August 8, 1969 the jury found both 


defendants guilty of robbery. Defendant Bobby R. Patterson 


was sentenced to 3 years to 9 years imprisonment, whereupon he 
filed notice of appeal on October 3, 1969. Jurisdiction over 
this appeal is granted by 28 U.S.C. 1291. The docketing in 
this Court of the record on appeal was completed on November 


5, 1969. 


B. STATEMENT OF FACTS 

Appellant, Bokby R. Patterson, was charged in a three 
count indictment with kidnasping (22 D.C. Code 2101), robbery 
(22 D.C. Code 2901) and assault with dangerous weapon (22 D.C. 
Code 502), arising out of an incident occurring on July 9, 1968 
on the grounds of St. Elizabeth's Hospital, Washington, D. C. 
The Government called three witnesses: Stanley J. Enten, 
the complainant; Robert H. Kelley, Hospital security guard, and 
Mervin A. Lucas; a police officer assigned to Criminal Investi- 
gation Division of the Metropolitan Police Department. The 
Defense called five witnesses: Donald G. Cherry, a police 
officer assigned to the Mobile Crime Laboratory Unit, Carl H. 
Schweitzer, member of the Metropolitan Police Department, 
Edward L. Dory, detective assigned to the Robbery Section of 


the Metropolitan Police Department, Charles A. Brenner, captain 


of the Security Force at St. Elizabeth's Hospital, and Bobby R. 


Patterson, who testified in his own defense. 


The complainant Enten testified that he was the laundry 


superintendant at St. Elizabeth's Hospital and that he had been 
accustomed to taking the paychecks of some 40 to 50 employees 
to the Hospital Credit Union, cashing each, applying a portion 
to deposit or to repayment of a loan as directed, and returning 
the remainder tc the employee in cash. (Tr. 40-41) . On July 9, 
1968 bir. Enten drove to the Credit Union with a punber of checks, 
and after completing his transactions inside, emerged with a 
Manila envelope under his arm containing many smateter envelopes 
in which was cash for the individual employees ens dior 
approximately $4,100.00. As he opened the door of his car, a 
man with a gun in his hand approached and told him to slide 
over to the passenger side of the front seat and give him the 
keys. As he did so, another man got into the right rear seat 
and told him not to make a sound or he would blow his brains 
out .(Tr 43-44). While they were in the car, complainant testi- 
fied that he looked at the person sitting next = him who was 
driving and was able to clearly see the right side of his face. 
(Tx 90-91). The first man drove the car to an isolated spot 
on the Hospital grounds, stopped the car and told complainant 
to get out. He got out, but when he started ankles away, the 
two men told him to come back, whereupon he was told to get in 
| 
the trunk of his car and the trunk lid was slammed shut, locking 


complainant in the trunk. (Tr. 44-46). 
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Within fifteen minutes after complainant was released 
from the trunk by Officer Kelley and Officer Hawkins who were 
members of St. Elizabeth's security guards patrolling in that 
area, members of the Metrovoiitan Police arrived and Mr. Enten 
gave them a description of the two persons who robbed him, 
(Tr. 53-4). roximately three weeks after the incident 
Detectives Lucas Enc Burwell Brouch: amproximately ten or 
twelve photographs to the Hospital Laundry and the complainant 
picked out one of them and identified it as a picture of the 
person who drove the car. The picture was of appellant 
Patterson. (Tr. 66). Approximately three to four weeks after 


picking out the photograph of Mr. Patterson, Mr. Enten was 


taken to a lineup at Police Headquarters (Tr. 67) and he 


identified Mr. Patterson in that lineup. (Tr. 68). At the 
trial, Mr. Enten was asked to give a description of Mr. 
Patterson as he appeared on July 9, 1968 and he answered: 
“A. Mr, Patterson had on either a blue shirt or gray 

sport shirt, his pants were kaki pants; he wore no hat; he 
didn't have any beard; he didn't have no face covering; his 
hair was, nothing long about it, he had natural hair, it 
wasn't long and wasn't real short. 

Did he have any glasses on at all? 

Yes, he did. 


And - - regular glasses? 


A. They were either sunglasses, or prescription glasses, 
they had -- he had sort of tinted glasses.“ (Tr. 70). 


He further testified that Mr. Patterson €id not wear 
gloves.(Tr. 81). During the entire time he was with Mr. 


Patterson he never noticed that appellant had a scar on his 


right cheek and in none of his descriptions of Patterson aid 


he mention such a scar. (Tr. 90) He described Patterson's 
complexion as medium or medium light and stated that he had 
no moustache .(Tr. 99). 

Robert H. Kellev, a hospital security guard at St. 
Elizabeth's who released complainant from the rank of his 
car, testified that he spoke with Mr. Enten at the scene, 
within five minutes made a report to Captain Brenner, his 
Superior on the guard force (Tr, 18,20), ana that based upon 
Officer Kelley's report, Captain Brenner made al written report 
as follows: ! 

"A. (reading aloud) ' Mr. Enten is a little vague in 
regard to the description of his two assailants. He claims 


subject No. One was a Negro male, dark skinned, but could not 


give any description of his clothing .....'" (rr. 21) 
| 


Mervin A. Lucas, of the Criminal Investigation Division 
of the Metropolitan Police Department, testified that he went 
to St. Elizabeth's on August 20, 1968, to show Mr. Enten ten 
Photographs from which complainant identified a photograph of 
appellant Patterson. (Tr. 143-4). Officer Lucas further 


testified that the description of the person he was looking 


for who was later identified as appellant Patterson was based 
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on a avscription contained in the police report Form 251 
and was as follows: 
One loclzcut -- Look out for No. One Suspect, 
Negro. male, 25 years, 5 feet, 7 inches, 5 feet, 


inches, 115 to 160 pounds, dark complexion, a 
hick mustache, wearing a maroon shirt and sun- 


armed with a revolver.'" (Tr. 168) 
Officer Lucas further testified that in the photograph taken 
at the time of the lineup, appellant Patterson appeared to 


have a slight mustache, but not a thick one- (Tr. 169). 


At the scene of the crime Detective Handy went over the 


automobile for finger prints and did lift a readable print 
from the trunk of the car, but it was not the print of anyone 
connected with this case.(Tr. 171-3, 186). Officer Lucas 
further stated that no property taken in the robbery was ever 
recovered. (Tr. 175-6). 

Officer Carl H. Schweitzer of the Metropolitan Police 
testified that he prepared a police report Form 251 which 
included the description quoted above based upon the descrip- 
tion given to him by the complainant at the scene of the 
day of the robbery. 

"Q. Now sir, did you make or prepare this report 
immediately -- strike that. Did vou prepare that report 
while you were talking to Mr. Enten? 


A. Yes, sir, I did. 


Q. In other words, that information is very fresh in 
that report, is that correct? 


“A. It is tne best information he could give at that 
time." (Tr. 194) 


Officer Edward L. Dory, a detective with the Robbery 


Section of the Metropolitan Police also talked to Mr. Enten 
on the day of the robbery, and based on this talk, he included 
the following description in his report, which was a differ- 


ent form than the PD 251 form from which the description was 


quoted above: 


"“Q. Officer, what does that report show as the descrip-—- 
tion of No. One.? 


A. The description of No. One that I have indicated 
on this report isNegro male, 25 years, 155 te 160 pounds, 
dark complexion, heavy mustache,wearing dark sunglasses, 
armed with a 22-calibre gun.“ (Tx 210-211). 


SUsHIARY OF ARGUMENT 


Complainant described the suspect who robbed him to 
several police officers, hospital guards and detectives at 
various times within a day or two of the crime and the records 
of all such descriptions were almost identical. At a later 
Gate complainant picked out a photograph and later identified 
at a lineup and at the trial appellant, whose description does 
not fit the one first given by the complainant with regard 
to four important features. At a motion to suppress and at 
the trial the complainant modified or contradicted his earlier 
description. Based on the evidence presented, the jury must 
have speculated in order to conclude that appellant was the 
person who committed the robbery for which he was convicted, 
and therefore the denial by the trial court of a motion for 


a Girected verdict of acquittal was error. 


ARGUMENT 
(Pages 10, 22-25, 38, 41, 50, 55-56, 74 of the 
Motion to Suppress, and pages 16-18, 63, 70, 90, 
95, 99, 168, 174, 193-4, 210-211 of the Trial 
Transcript should be read in connection with the 
following argument) 

Appellant contends that the evidence of his identifi- 
cation presented by the Government was so contradictory and 
so insubstantial that it was Legally insufficient to enable 
a jury to conclude beyond a reasonable doubt that appellant 
was the person who committed the criminal offense with which 
he was charged. The trial court should, as a matter of law, 
have granted the motion for a directed verdict! of acquittal. 


Appellant is not arguing that the jury should have 
| 


believed his testimony and should not have believed the 
testimony of complainant. He is arguing that ee assuming 
the jury believed the Government witnesses and viewing that 
evidence in the light most favorable to the Government, the 
identification of appellant was so ambiguous and contradictory 
that the jury was forced to speculate in arriving at its 
verdict. In short,appellant contends that the complainant - 
described one person at the time of the fnei@ans to numerous 
people and then identified the picture of pomenne else who, 


it turned out when he was arrested, did not fit the earlier 


description at all. 


At a preliminary mdtion to Suppress heard on May 20, 


— On 


1969, complainant testified that within twenty minutes of 

his release from the trunk of his car he gave a description of 

the number one suspect. The person who first approached him, 
front seat and drove the car, whom he later 


and that Mr. Patterson did not 


ecting your attention specifically to 
qid you say anything ebout him wearing 
sideburns, cr words to this effect, some 
> might be growing on or about the face or 
ular portion of the face? 
No, I didn't. 


Q. Specifically, did you say anything about a 
thick mustache or a mustache at all? 


A. No, I didn't. 
Pardon? 
No. 
With respect to Mr. Patterson? 
No." 


Motion to Suppress Tr. 24 


Again at the same hearing of the motion Mr. Enten denied that 


Patterson had a mustache: 
"Q.. And it is your testimony today that you 
did not tell anyone that the number one man had a 
thick mustache, is that correct? 


A. I don't think I did.” 


Motion to Suppress Tr. 50 


=u 


At the trial almost three months later, Mr. Enten again 
denied the mustache: 


“Q. And did you indicate to sDYORSY chat he 
had a mustache or beard? 


A. Not to my knowledge." 
Tr. 99 
And yet every person to whom the complainant gave a descrip- 


tion of the number one suspect within a short time of the 
commission of the crime and before the arrest of Mr. Patterson 
made written reports in which a “thick” or “heavy" mustache 
was mentioned. Officer Lucas testified that the number one 
lookout had “a thick mustache". (Tr 169). officer Schweitzer 
also testified to “a thick mustache" (tr. 193-4, Officer Dory, 
of the Robbery Squad, in his separate report, testified that 
the number one suspect had a “heavy mustache". (rr. 210-11). 

At the trial, complainant testified that Mr. Patterson 
was wearing at the time of the robbery a blue or gray sports 


shirt. (Txr.70). But at the motion to suppress he testified 


that Mr. Patterson's shirt was either blue or red (motion to 


suppress Tr. 23), and both Officer Lucas (Tr. 168) and officer 


Schweitzer (Tr. 194) testified that complainant told them 
within a few days of the robbery that number one suspect was 
wearing a maroon shirt and this is what their written report 


stated. 


At the motion to suppress and again at the trial, 
complainant was asked how he described the complexion of 
the number one suspect to the police shortly after the 
robbery and each time, four times in all, he stated that 
the suspect's complexion was “light-skinned, not dark- 
skinned", “medium colored skin“ (motion to suppress Tr. 23) 
“medium complexion” (: ion to suppress Tr. 24) “light skin 
complexion” (motion t suppress Tr. 41), and “medium complex- 
ion, medium complexion, medium light." (Tr-99). But three 
police officers and the captain of the St. Elizabeth's guard 
force all testified that complainant told them the number 
one suspect's’ complexion was “dark skinned" (motion to sup- 
press Tr. 74), “dark complexion" (Tr. 168), "dark complexion" 
(Tr. 194) “dark complexion" (Tr. 210-11). In other words, 
four disinterested people to whom the complainant gave a 
description before any arrest swore that the suspect for whom 
they were looking had a dark complexion, whereas after 
Mr. Enten had: identified a photograph, he swore at four 
different times with unwaivering conviction that he hada 
described the number one suspect as having either light or 
medium complexion. 


At the trial, Mr. Enten testifiea@ on several occasions 


that he was able to get a good look at the number one suspect 


both in the car and after they got out of the car. On cross 


examination he testified as follows: 
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“Q. Mr. Enten, during this journey jin the 
automobile and in the course of your glances at 
Mr. Patterson, did you notice an distinguishing 
facial disfigurement, or neck disfigurement at all? 


A. No, I never. 


Q. Did you notice whether Mr. Patterson —- 
the number one man had a scar on his right cheek? 


A. I never noticed it. 
| 
@. And you never told any police officer, 
or anyone investigating this scene that ithe number 
one person who was driving the car had @ scar on 


his right cheek, is that correct? 

A. Not to my knowledge." 

Tr. 90 
Officer Lucas also testified to this effect: 

"Q. One last question, Officer Lucas, you 
did have some conversation with Mr. Enten while 
you were showing him the photographs, is that 
correct? 

A. Yes, sir. 

Q. Mr. Enten ever mention to you that Mr. 
Patterson -- excuse me, the No. one setae had a 
scar on his right cheek? 


A. No, sir." 


Tr. 174 


Mr. Patterson does in fact have a rather prominent scar on 


his right cheek. 


“A description may err as much by what it 
omits as by what it includes. Fora withess's 
original description to omit an obvious and 
important physical characteristic of the person 
he later identifies is as much a danger signal 
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as is the inclusion in that description of an 
important characteristic which the person later 
identified lacks. A description of Cyrano de 
Bergerac which made no reference to a prominent 
nose would be somewhat suspect, as would be one 
of Cyclops which ignored the single eye." 

Wall, Eye-Witness Identification in 

Criminal Cases 100 


; Case we do noc have simply a conflict in the 


several witnesses which is a matter of credibil- 
Here we have a fundamental conflict and 

ambiguity in:tne testimony of the only eye-witness to the 
crime regarding the description of his assailant, a conflict 
which raises a substantial question not that complainant 
may or may not be lying, but that he probably is mistaken 
in his identification of appellant. It is a question of 
whether the jury was permitted to speculate in reaching its 
verdict. This Court set forth the applicable rule in 1947: 


“The true rule, therefore, is that a trial 
judge, in passing upon a motion for directed 
verdict of acquittal must determine whether upon 
the evidence, giving full play to the right of the 
jury to determine credibility, weigh the evidence, 
and draw justifiable inferences of fact,a reason- 
able mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the 
evidence there must be such a doubt in a reason- 
able mind, he must grant the motion; or, to state 
it another way, if there is no evidence upon which 
a reasonable mind might fairly conclude guilt be- 
yond reasonable doubt, the motion must be granted. 
If he concludes that either of the two results, a 
reasonable doubt or no reasonable doubt, is fairly 
possible, he must let the jury decide the matter. 
In a given case, particularly one of circumstan- 
tial evidence, that determination may depend upon 
the difference between pure speculation and legiti- 
mate inference from proven facts." 
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Curley v. United States, 81 U.S. App. D.c. 
389, 160 F2d 229 (1947), cert. den. 
331 U.S. 837, 67 S.Ct. 1511 (1947)! 
| 
There is no doubt that once a complainant has identi- 
| 
fied a suspect, has committed himself by picking out a photo- 
graph or pointing out an individual in a lineup, there is 
| 
strong psychological pressure to stick to his decision and 
against admission that he may have made a mistake. Once 


Mr. Enten has pickea Mr. Patterson out of a lineup, his 


pointing him out in the courtroom is almost required. But 


where Mr. Enten gave a very clear and precise description 


of the number one suspect to three or four different people 
and then later picks out a person who doesn't at all fit the 
description he gave, and who from that time on denies that 

he gave certain elements of the earlier description, in ef- 
fect changing his description to fit Mr. Patterson, a reason- 
able mind would be forced to speculate in order to reach a 


verdict of guilty, and this is not permissible! as a matter 


of law. Cooper v. United States, __ U.S. App Sea 

218 F2d 39 (1954), Hemphill v. United States, | U.S. App. 
D.C. ___, 402 F2d 187 (1968), John L. Bailey oe United 
Statcs, ___s_—«sU-S. App. D.C. ____,_- No. 21,428 decided 


March 7, 1969. 


CONCLUSION 
The discrepancies in complainant's descriptions are 


Io: Supexficial or understandable ones, such as a mistake 


in judging height (although there was also that here) or 


weight. These contradictions invoive crucial character- 
istics which would stand out in @ normal person's mind and 
particularly in this case were the distinguishing character- 
Of all the elements in the various 
descriptions Mr. Enten gave, such as height, weight, color 
of pants, age, lack of beard, lack of hat, Three of the four 
elements where there was a serious discrepancy in the testi- 
mony were the only elements of the descriptions which really 
set Mr. Patterson apart from thousands of other people: 
that is the mustache, the complexion and the facial scar. 
WHEREFORE, appellant respectfully requests that his 
conviction be reversed and that he be released from custody, 
or in the alternative that he be granted a new trial. 
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